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WEST AMWELL TOWNSHIP  
ZONING BOARD OF ADJUSTMENT 

Regular Meeting 
December 22, 2009 

The West Amwell Township Zoning Board of Adjustment regular meeting was 
called to order at 7:31 PM by Chairman Cronce.   

The following statement of compliance with the Open Public Meetings Law as 
listed on the meeting agenda was summarized by Chairman Cronce:  This 
meeting is called pursuant to the provisions of the Open Public meetings Law.  
This meeting was included in a list of meetings transmitted to the Hunterdon 
County Democrat and Trenton Times on January 30, 2009.  Notice has been 
posted accordingly and a copy of this notice is available to the public and is on 
file in the Zoning Board of Adjustment Office.   

The meeting was recorded via digital recording system and copy of CD is on file 
in the Zoning Board of Adjustment Office. 

Chairman Cronce led the Pledge of Allegiance to the American Flag. 

OATH OF OFFICE  - Alt. #2 – unexpired term through 12/31/10 

No appointment made to date.   

ATTENDANCE/ROLL CALL: 

Roll call on attendance: Ruth Hall-present, Brian Fitting-present, Joseph 
Romano-present, David Sanzalone-present, Robert Fulper-present,  Joseph 
Rosina (Alt. #1)-present, John Cronce-present.   

Absent:   Gary Langfelder 

Professionals Present: Stewart Palilonis, Board Attorney 

PRESENTATION OF MINUTES:  

Regular Meeting Minutes – November 24, 2009 – action taken after public 
hearings. 

APPLICATION(S): 
Public Hearing: Mostofizadeh – Block 21 Lot 12 – Completeness 
Determination – Use/Bulk Variance and Minor Subdivision Application 
(7:38PM) 

Richard Jefferson, Esq., representing the applicant, appeared before the Board 
along with the following witnesses: 

Leo Santowasso, P.E., Heritage Engineering, Ringoes NJ 
Patrick Fatton, P.L.S., Heritage Engineering, Ringoes NJ 
Robert Kren, P.P., Heritage Engineering, Ringoes NJ 

The witnesses were sworn in by Attorney Palilonis. Notices of publication and 
service were reviewed by Attorney Palilonis and found to be in order (entered 
into the record as Exhibit M-1).   

Attorney Jefferson provided an overview of the application before the Board.  The 
applicant, Mr. Mostofizadeh, owns Block 21 Lot 12 which consists of 
approximately 35 acres.  He is seeking the subdivision of a conforming 
commercial lot in the LH zone leaving remaining lands with his house and other 
out buildings which would constitute a non-conforming, preexisting use.  Because 
the applicant is reducing the size of the 35 acre lot and creating the commercial 
lot, he needs a variance for the expansion of a nonconforming use.  The second 
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variance being sought is due to the fact  that the house and outbuildings are 
located in two zones, one of which does not permit residential use. 
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A third variance is needed because the area where the house presently sits does 
not meet the buildable bulk area requirement of the ordinance which requires a 
"c" hardship variance. 

Report dated 12/18/09 from Engineer Clerico recommending the application be 
deemed complete based on the submission of outstanding items as outlined in 
his 9/21/09 and 10/21/09  reports was distributed.  Motion was made by Hall with 
a second by Fulper to deem the application complete based on Engineer 
Clerico's recommendation.  Roll call: Hall-aye, Fitting-aye, Romano-aye, 
Sanzalone-aye, Fulper-aye, Rosina (Alt. #1)-aye, Cronce – aye.  Motion carried. 

Revised application dated 12/1/09 was received and distributed. Plan of Minor 
Subdivision, dated 11/16/09, consisting of one page was entered into the record 
as Exhibit M-2. Report by Robert Kren, P.P., Re: An Application for a Minor 
Subdivision and “D” and “C” variances for Gholamhossein Mostofizadeh, dated 
August 2009, with l/r/d/ 11/12/09 was entered into the record as Exhibit M-3.  

Witness #1 – Patrick Patton, L.P.S., attested that he prepared the minor 
subdivision plan dated 11/16/09.  The property in question consists of 34.836 
acres (lot 12) and applicant is proposing to create new lot (12.01) along the 
Route 31 frontage in the LHC zone consisting of 4.151 acres.   Remaining lands 
lot 12 would consist of 30.684 acres and lot 12 would contain the existing house, 
garage, and out buildings.  Mr. Patton advised there are wetlands and streams 
that run along the property.  A variance is needed due to the fact that the 
buildable area of the lands remaining (lot 12) is 0.689 acres in the SRPD zone 
and one acre is required. Lot 12.01 exceeds the requirement of buildable area in 
that they are proposing 4.125 acres and 4.0 acres is required.  Engineer Clerico 
corrected Mr. Patton's testimony noting that the minimum building area in the 
SRPD zone is 4.0 acres and 1.0 acre in the LHC zone. It was noted by Mr. 
Patton that lot 12 remaining has land in both zones. The existing structures as 
located on the map were referenced for the Board to include the house, a 
garage, and three sheds.  It was noted that the map submitted is to be corrected 
to reflect the accurate buildable area on the remaining lands.  In response to 
questioning by the Board, Mr. Patton advised that one of the sheds on the 
property is located within the 300 ft. C-1 buffer zone.   

Witness #2 – Leo Santowasso, P.E., addressed questions raised by the Board 
and offered the following testimony: In regard to the proposed driveway location 
on the highway frontage of the property, it is relative to the adjoining properties 
north and south of the property, and the applicant is unable to meet the NJ 
Department of Transportation Access Management Code driveway spacing 
criteria.  The only access to lot 12.01 would be off of the proposed flag stem 
adjacent to lots 10 and 11 to the north.  The applicant will not be able to have 
access to lot 12.01 from Route 31 according to the NJDOT requirements. 
Because of the nature of the classification of the highway and spacing of other 
driveways, the NJDOT has established requirement that you need 275 ft of 
centerline frontage for your lot and driveways to the north and south and because 
of the narrowness of lot 10 to the north they can not comply.  They are only 
entitled to one driveway for all of the uses on this property.   

In response to questioning by Engineer Clerico as to why the applicant is using 
the existing driveway, Mr. Santowasso advised that they are unable to get to the 
back of the property because of the wetlands constraints and the driveway 
already exists. The existing driveway can be improved to meet NJDOT standards 
for serving remaining lot 12 and whatever permitted use is proposed on Lot 
12.01. It was noted that  Lot 11 has  right of access along the southerly portion of 
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Lot 10.  There will be a common driveway for 12 and 12.01.  Concern was raised 
by the Board as to how the access will be memorialized.  Mr. Santowasso 
advised that an easement will be attached to the deed and will remain in 
perpetuity. Engineer Clerico questioned whether adequate sight distance is  

Minutes - December 22, 2009 
Page 3 

being afforded and questioned whether a reconfiguration of Lot 12 by opening up 
the stem would allow for better control of sight easements in the future for Lots 
12 and 12.01.  He offered that the property in question will be subject to site plan 
review before it is developed and the plan as presented leaves this area 
constrained. Suggestion was made to widen the 50 ft. flag stem to allow for a 
future, more suitable driveway and the abandonment of the existing driveway.  
Engineer Santowasso agreed to reconfigure the driveway opening area in 
response to Engineer Clerico's suggestion. 

Engineer Santowasso addressed question raised regarding the classification of 
the streams on the property.  The applicant is showing a 300 ft. buffer for a C-1 
classification per Engineer Clerico's report , however, they are questioning 
whether it is in fact a C-1 stream.  Engineer Santowasso advised that he met with 
representatives from the NJ Department of Environmental Protection to include 
Jill Neall, Principal Environmental Specialist, on 12/9/09, and he was advised by 
the NJDEP that the stream as it affects this property and down to the Amwell 
Lake is not a C-1 stream.  Plan dated 12/21/09 titled, Minor Subdivision for 
Mostofizadeh, Block 21 Lot 12, representing a 150 ft. buffer was presented and 
marked as Exhibit M-4.   Engineer Clerico provided e-mail communication dated 
12/22/09 to Jill Neal of the NJDEP requesting confirmation of their findings and 
relating his understanding that the stream is classified as C-1 based on data 
collected from the NJDEP-I-Map and the NJ Flood Hazard Area Control Act.   

Question was raised by Attorney Richardson as to the significance of the 
buildable area on the property that is already built on.  Attorney Palilonis related 
that it has been the past practice of the Board that existing conditions do not 
require variance relief, however, this decision will be deferred to the Board.  It 
was suggested that the conditions should be acknowledged even if the Board 
decides that a variance is not required. 

In response to questioning by Engineer Clerico as to whether there is a 
prospective purchaser of Lot 12.01 and why the minimum area is considerably 
larger than required (maximum of 15% FAR is required -  a 27,000 sq. ft. 
structure will be allowed per current ordinance requirements), Engineer 
Santowasso advised he is unaware if there is a prospective purchaser, however, 
the applicant will need sufficient room for septic and stormwater provisions.  
Question was raised as to storm water discharge resulting from the proposed 
improvements on the property.  Engineer Santowasso advised that the applicant 
will need to obtain a drainage easement or the applicant has the option of using 
the highway right-of-way to connect into the existing drainage. Engineer 
Santowasso advised that the applicant will comply with storm water management 
regulations.   

Engineer Santowasso advised that soil testing results on proposed Lot 12.01 
have been submitted to the County Health Department, however, approval of 
same has not been received.  It was noted by Engineer Clerico that the applicant 
provided a report that the existing septic on Lot 12 is failing and this issue should 
be addressed.  It was the recommendation of Engineer Clerico that no action be 
taken on the subdivision aspect of the application until such time as the applicant 
obtains approvals from the Township and County Boards of Health relating to the 
suitability of the intended primary and reserve testing for proposed Lot 12.01 
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along with the Township Board of Health's approval or waiver from providing 
primary reserve testing on the remaining Lot 12 per ordinance requirements.   

In response to questioning by the Board, Engineer Santowasso advised that the 
applicant has not made application to the NJDOT to date, and they will have to 
meet storm water regulations requirements if a decision is made to use the DOT 
right of way for the drainage.   
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Witness #3 – Robert Kren, P.P. -  Mr. Kren offered his experience as a 
professional planner and was accepted by the Board as an expert professional 
planner.  Mr. Kren provided testimony as to how the zone boundary line between 
the SRPD Zoning District and the LHC Zoning District on this property was 
established.  Mr. Kren referred to data utilized via the Township's Zoning Map, 
digitized zoning map records from Hunterdon County, and the use of the scale 
and dimensions on the zoning map.  Copy of the zoning map detailing the area in 
question was distributed and marked into the record as Exhibit M-5.  Based on 
the information referred to, Planner Kren set the zone boundary line at 700 ft. 
from Route 31. It was agreed that the Board's planner would be requested to 
review Mr. Kren's interpretation of where the zone boundary line has been 
established.  Planner Kren's report dated 12/12/09 was summarized for the 
Board.  Illustrations of the wetlands and transitions on the property to include 
map of the C-1 stream buffer was referred to.  Planner Kren will revise the report 
if it is determined that there is not a C-1 stream on the property.  The property 
layout and proposed subdivision as attested to by the prior witnesses were also 
outlined in the report. An aerial photograph of the proposed subdivision was also 
included in the report.   

Planner Kren addressed the variances being sought by the applicant. Because 
the zone district boundary cuts through the existing principal structure on the lot, 
the expansion of a non-conforming use situation has arisen in that some of the 
property lies in the LHC District and residential uses are not permitted in the 
zone.  This situation requires the need for "d(2)" variance relief. The proposal to 
reduce the size of the lot size from approximately 34 acres to 30 acres results in 
the intensification of a non-conforming use, which also requires "d(2)" relief. 

Whether "c" variance relief as initially requested is needed for the buildable area 
will be addressed by the Board.  Mr. Kren related that this is a pre-existing 
condition and will not change by what is being proposed due to the presence of 
wetlands and transition areas.  

Planner Kren offered testimony as to how the purpose of the Municipal Land Use 
Law under sections a, c, e, and g would be advanced by the granting of the 
"d(2)" variance, i.e. the proposal encourages municipal action, provides adequate 
light, air and open space, promotes the establishment of appropriate population 
densities and will contribute to the well being of persons, neighborhoods, 
communities. The existing dwelling remains primarily in the SRPD zone and new 
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non-resident development will take place on Lot 12.01.  Mr. Kren addressed 
negative criteria of the granting of the relief sought. He offered  that the 
requested variances can be granted without substantial detriment to the public 
good and will not substantially impair the intent and the purpose of the zone plan 
and zoning ordinance.  He attested that what is being proposed is a use that is in 
a business district,  is a permitted use, and it is properly sized with adequate 
frontage. 
The remaining lands consist of a pre-existing dwelling surrounded by wetlands 
and transition areas and therefore the area can not be changed. It was noted that 
there is a pre-existing side yard setback, but relief will not be needed due to the 
fact that it is a pre-existing non-conforming condition and unaffected by the 
proposal.   

Discussion ensued regarding the proposed use of a common driveway for the 
residential and commercial properties to include concern raised with the issue of 
cross easements that may be required, encroachment on Lot 12 from Lots 10 
and 11, adequate sight distances to be attained in the future, adequate 
memorialization of the shared driveway between lots 12 and 12.01.   In response 
to concerns raised by the Board, it was agreed that the location of the driveway 
and stem line will be moved over to Lot 12.01 and what exists will remain until 
such time as there is development on the commercial lot.  The design of the 
driveway will meet commercial driveway standards. The future entrance of  
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the new lot will allow for the abandonment of the the existing driveway and 
reconnection to the commercial lot driveway.  Applicant's professionals agreed to 
obtain the necessary County and Township Health Department approvals as 
recommended by Engineer Clerico. 

The floor was opened to the public for comments/questions.  Hearing none, the 
floor was closed. 

It was the consensus of the Board to carry the public hearing on this application 
due to the fact that the Board's Planner and Environmental Commission did not 
receive the amended application in a timely manner and, therefore, have not had 
the opportunity to render reports on same, and in order to allow the applicant 
sufficient time to follow-up on the Board of Health issues.  Applicant's 
professionals agreed to the continuance of the public hearing to the 2/23/10 
meeting at 7:30 PM.  (9:20PM). 

Public Hearing:  Myhre, Erik – Block 13 Lot 3 – State Highway 179 – 
Use/Bulk Variance Request – Single Family Dwellings  (9:28PM) 

Applicant, Erik Myhre, appeared before the Board.  It was noted for the record 
that the notices were found to be in order at the last meeting.  Louis Zuegner, 
P.P. of Yardley, PA, and Erik Myhre, 1300 Route 179, Lambertville NJ, were 
sworn in by Attorney Palilonis.  Copy of the applicant's application, checklist and 
plan of survey were distributed. Photographs of the existing dwellings to include 
the dwelling to be renovated were distributed.  

Mr. Myhre provided an overview of the proposed project.  The dwellings in 
question are two existing structures listed on the Mt. Airy Historic District as 
assets and are between 200-250 years old.  He purchased the property from the 
Hillgartners approximately 10 yrs. ago; both dwellings were in need of repair.  Mr. 
Myhre fixed up the dwelling they are living in and obtained a variance in 2002 for 
a storage building/woodshop to be used to help with the restoration of the other 
structure.  The dwelling they live in now is approximately 1300 sq. ft. and the 
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Myhres would like to move into the renovated structure which is approximately 
1900 sq. ft. 

Planner Zuegner provided a summary of the applicant's proposal.  He related 
there are two existing structures on the property.  The ordinance does not allow 
for two single family dwellings on one property but because they are existing and 
the Municipal Land Use Law provides a provision that they would be exempt from 
the need for the the variances, however, they are here to apply for relief per the 
zoning official's denial.  Applicant is seeking a "d" use variance for two single 
family houses on the property and (c) bulk variances.  The property is located in 
the RR-5 zone and each dwelling conforms on its own but not together.  The 
applicant is not expanding a nonconformity; just restoring one of the structures.  
The dwellings are on the historic register. 

Planner Zuegner addressed the Municipal Land Use Law criteria requiring that 
they need to show relief can be granted without detriment to the public good.  
Planner Zuegner offered that the restoration will enhance the public good and will 
eliminate an unsafe condition while ensuring the preservation of a historic 
structure for the public good.  He offered there is no negative impact by granting 
the approval, the proposal does not impair the intent of the zone plan, and the 
use predates the zone plan and is exempted by being an existing condition and 
conforms on its own.  The "c" bulk variance relief being sought is for area in that 
the property is 2.52 acres and 5.0 acres in required in the zone.  The minimum 
lot area is an existing condition and is not being exacerbated.  The front yard 
setback is 26.4 ft. for the existing front building and 100 ft. setback is required.  
Based on the size and shape of the lot, Mr. Zuegner stated that it would be 
impossible to comply with the required setback even if there were no buildings. 
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Based on the size, shape of the property and the existence and non- expansion 
of a nonconformity, he offered that relief from the bulk variance requirement be 
granted.  The benefits of granting the approval again outweigh the detriments 
and the applicant is preserving the historical character of the property. There is 
no identifiable detriment to rehabilitating the dwelling in question and he further 
related that any alternative to restoring the house poses an undue hardship on 
the property owner.   

In response to questioning, Mr. Myhre advised there is approximately 17 ft. 
between the two dwellings.  He  advised that the dwellings have always been 
used as homes.  There were four families living in the two dwellings dating back 
to World War II.   

Letter dated 12/15/09 from Janet Hillgartner Rickert (daughter of Gordon 
Hillgartner) was read into the record.  Ms. Rickert's letter addressedg the use of 
the dwellings while they were owned by the Hillgartners (which they purchased in 
1946). Both residences were occupied until one of the houses was vacated for 
restoration purposes. Mr. Myhre advised of a letter he received from neighbors, 
Mr. and Mrs. Parry, in support of the application.   

In response to concern raised as to whether the bridge is structurally sound and 
whether it can support the load of a fire truck, the applicant agreed to obtain a 
structural report from an engineer certifying that the bridge can hold the axle 
weight of a fire truck. Mr. Myhre advised in response to questioning that two new 
septic tanks were installed for the homes when he purchased them and appear 
to be in satisfactory working order.  The applicant agreed to obtain certification 
from the County Health Department of the adequacy of the system for the two 
dwellings.  Confirmation that the well is sufficient will also be obtained from the 
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County.  Mr. Myhre attested that any renovations to be made will be done to 
ensure the historic nature of the structure in question.  

Mr. Myhre advised that he will be renting the dwelling that he currently resides in 
if approval is granted.  In response to questioning, Attorney Palilonis offered that 
the applicant would not be subject to COAH regulations unless it was their 
intention to enter into the COAH program.  
Board member and Township Historical Society member Ruth Hall advised the 
Board that the buildings are on the Federal and State Historic District Registry, 
the West Amwell Township Historic Registry, and the County Sites of Historic 
Districts Master Plan. Ms. Hall urged that the Board do whatever they could to 
preserve the house on the property. She related that it is dated 1820-1840 and is 
of federal and Victorian design. There are no restraints as to the improvements 
that can be made on the dwelling.  Mr. Myhre advised that it is his intent to 
renovate the dwelling back to the Colonial design.   

Applicant agreed to submit a structural engineering report clarifying the bridge 
can sustain the axle weight of a fire truck and will provide proof of adequate 
septic and well on the property.   

The floor was opened to the public for comments/questions.  Hearing none, the 
floor was closed. 

Motion was made by Rosina with a second by Romano to approve the 
application subject to the submission of a structural engineer’s report certifying 
the bridge can sustain the axle weight (load) of a fire truck, Board of Health 
approval of the septic and well for both dwellings; Engineer’s report and Board of 
Health approval to be submitted prior to the issuance of the certificates of 
occupancy or within six months of the Board’s approval, whichever comes first. 
Roll call:  Hall-aye, Fitting-aye, Romano-aye, Sanzalone-aye, Fulper-aye, Rosina 
(Alt. #1)-aye, Cronce-aye.  Motion carried.  Resolution of approval to be prepared 
for January meeting of the Board.  Board member Hall commended the applicant 
for renovating and restoring the historic character of the dwellings on the 
property. (10:10PM) 
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APPROVAL OF MINUTES  - NOVEMBER 24, 2009 

In response to questioning by Board member Rosina, clarification was provided 
of the language contained in the minutes pertaining to the pergola/fence height 
referenced in the Johnson application hearing.  Motion was made by Fulper with 
a second by Romano to accept the minutes as presented.  Motion carried on roll 
call vote – all ayes; Fitting, Hall-abstain 

CORRESPONDENCE: 

Response was received from CFO Luhrs in regard to the Board’s request to have 
the Zoning Officer’s budget separated from the Zoning Board budget.  Ms. 
Luhrs advised that the budget line items are set up via the State’s flexible chart of 
accounts and, therefore, the line items can not be separated.  It was noted that 
the Zoning Official submits his own budget. 

Public hearing notice for Ordinance #30-33, 2009 were received from Clerk 
Olsen and distributed.  Public hearing scheduled for 12/30/09. 

Letter to Jeff and Lauren Dorman, Block 3.05 Lot 19, regarding insufficient 
escrow funds was sent certified mail by the Board Secretary per the Board’s 
request.  Receipt card was returned acknowledging receipt of same by Mr. 
Dorman.  Secretary Griffiths advised that a response to the request for the 
replenishment of the account has gone unanswered to date. 
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Notice of Violation and Stop Work Order dated 12/3/09 for Block 25 Lot 3.01, 
Scurti, for Soil Removal was received from Zoning Official Baldino. 

Application for Zoning Permit Denial dated 11/25/09 for Block 22 Lot 19 – Rock 
Rd. East – Davis was received from Zoning Official Baldino. 

Variance Letter of Compliance dated 12/10/09 for Block 18 Lot 19.03 - Bowles 
for plantings as required per ZBA Resolution 2009-10 was received from Zoning 
Official Baldino. 

PRESENTATION OF BILLS FOR PAYMENT: 

The following bills were received: 

Stewart Palilonis - $150.00 for September services; 

NJN Publishing - $19.94 – Varela Escrow Account  
  
Motion was made by Hall with a second by Fulper for the approval of the bills 
contingent upon certification of funds.  Motion carried on roll call vote – all ayes. 

DISCUSSION: 

Other:  

Reorganization meeting is scheduled for 1/26/10 at 7:30 PM. No applications will 
be scheduled due to the absence of Attorney Palilonis. 

Engineer Clerico will be notified that his email distribution list needs to be 
updated. 

Zoning Official Baldino presented issue being experienced with the use of 
storage containers.  PODS are a temporary (30 day) use; storage containers are 
temporary structures and there have been several located throughout town that 
do not comply.   
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Question was raised as to whether the Township would be interested in allowing 
the use provided provisions are affixed, i.e. adequate screening.  Attorney 
Palilonis suggested that this recommendation be brought to the attention of the 
Township Committee for possible consideration due to the fact that Board cannot 
provide comment on policy. 

OPEN TO PUBLIC: 

The floor was opened to the public.  Hearing no comments/questions, the floor 
was closed. 

ADJOURNMENT: 

Motion was made by Fulper with a second by Rosina to adjourn at 10:25 PM.  All 
voted in favor of adjournment. 

Respectfully submitted, 

Donna M. Griffiths  
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Secretary 
 


